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1792.  While, however, the court held the motion under advifement,
YN it was voluntarily withdrawn, and the fuit difcontinued.*

Auguft Term, 1792.

HE court being met, a commiffion, appointing Tronas

.4 Jounson one of the Juftices, bearing date the 7th of No-

weinbery 1791, was read 3° and he was qualified according
0 law.

OswaLp, Adminiftrator, verfusthe STATE of NEw-YoRrxk.

Q UMMONS.  Ingerfoll moved for a rule on the marfhall of

S the diftri€t of - Neaw-Z or%, to return the writ in this caufe
and, after advifement, THE CourT granted the rule in the fol-
lowing terms:

Ordered, ‘That.the marthall of the New-York diftri€t return
the writ to him direCted in this caufe, before the adjournment
of this court, if a copy of this rule fhall be feafonably ferved up-
on him, or his deputy, or, otherwife, on the firft day of the next
4erm,  And that in cafe of a default, he do fhew caufe therefor,
by affidavit taken before one of the judges of the United States.

“The STATE of GEORGIA wes/is BRAISLEORD, #f o,

4 l V.1IS was 2 bill in équity filed by ¢ His Excellency Edward
Zelfnir, Efq. governor and commander in chief in and

over the ffate of Georgia, in behalf of the faid State, complain.
ant;” againft Suwmuel Brailsford, Robert Wm. Powell, and Fobn
Hopton, merchants and co-partners, and Fames Spalding, furvi-
ving paitner of Kelsall & Spalding, defendants.” The bill fet
forth the following cafe :—¢ That on the 4th of May, 1782, the
Sate of -Gesrgia being then free, foversign and iridependent,
. efalted a law entitled ¢ An aét for infliting penalties on, and
¢ confifcating the eftates of, fuch perfons as are therein declared
/ il gmltr
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¢ guilty of treafon, and for other purpofes therein mentioned.” 1792
That, among other things, this law conrained the following "V
claufes :—¢ And whereas there are divers eftates and other pro-
¢ perty within this State, belonging to perfons who have been de-
¢ clared guilty, or convitted, in one or.other of the United
< States, of offences which have induced a confifcation of their
eftates or property within the State of which they were citi-
zens: Be it therefore enaed by the authority aforefaid, that
all and fingular the eftates both real and perfonal, of perfons
under this defcription, of whatfoever kind or nature, toge~
ther with all rights and titles, which they may, do, or thalt
hold jn law or equity, or others in truft for them, and al{o all
the debts, dues and demands, due or owing to Britifh mer-
chants, or others, refiding in Great Britain, (which fhall be ap-
propriated as herein after mentioned) owing or accruing to
them, be confifcated to and for the ufe and benefit of this
State, in like manner and form of forfeiture as they were
fubjeCted to in the States of which they refpectively were ci-
tizens, and the monies arifing from the fales which thall take
place by virtue, and in purfuance of, this adt, to be ap-
plied to fuch ufes and purpofes, as the legiflature fhall here-
after dire&t”’ .
¢ And be it further ena@ed, that all debts, dues and demands,
due or ewirig to merchants or others refiding in Great Britain,
be, and they are hereby fequeffered, and the comiffioners ap-
pointed under this a&, or a majority of them, are hereby em-
powered to recover, receive, and depofit the fame in the treafu-
ry of this State, in the fame manner, and under the fame regu-
lations, as debts confifcated, there to remain for the ufe of this
Stdte, until otherwife appropriated by this or any future houfe
of Affembly.
¢ And whereas there are various perfons, fubjeéls of the king
of Great Britain, poflefled of or entitled to eftates real and
perfonal, which juftice and found policy require fhould be ap-
plied tq the benefit of this State; Be it therefore enacted by
the authority aforefaid, That all and fingular the eftates, real
and perfonal, belonging to perfons being Britifh fubjects, of
whatfoever kind or nature, which they may be poffefied of, ex-
cept as before excepted, or others in truft for them, or that
they are or may be entitled to in Jaw or equity, as allo all
debts, dues, ot demands, owing or accruing to them, be eon-
fifcated to and for the ufeand benefit of this State, and the
monies arifing from the fales which fhall take place by virtue
of, and in purfuance eof this a&, to be applied to fuch ufes and
¢ purpofes as the legiflature fhall hereafter direct.”

« That by the operation of thefe claufes, all the debts, dues,
and demands, of the citizens of Georgia to perfons, who had.
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1792 been fujected to the penaltics of confifcation in other States,
¥~ and of Britith nerchants and others refiding in Great Britain,
and of all other Britith {ubjeéts, were vefted in the faid State.

“ That Fames Spalding, a citizen. of Georgia; and furviving
co-partner of Kelsall &° Spalding; was indebted to the defend-
ants in the penal fum of £7058. 9/ 54. upona bond dated the

of 17745 which debt, by virtue of the faid recited

law, was transferred from the obligees and vefted in the State ;:—

Brailsford being a native {ubje@ of Great Britain, conftantly re-

fiding there from the year 1767 *till after the pafling of thelaw;

Hopton’s eftate real and perfonal, (debts excepted) having been

exprefsly confifcated by an aé¥ of the legiflature of South Carg-

lina ; and Powell. coming within the defcription of perfons,

whofe eftates real and perfonal (debts excepted) were alfo con-

fifcated by a&s of the legiflature of Souzh Carolina, if after re-

fufing to take thé oath of allegiance, they returned to the State.

¢ That an ation-had been brought upon the bond, by Brails-

Jords Powell and Hopton, againft James Spalding, as forviving

pattner of Kelsall & Spalding, in'the circuit court for the dif-

triék of Georgia, of term, 1791, in which aftien there

‘was a plea, demurrer to the plea, joinder in demurrer, and judg-
wnent thereupon for the plaintiffs.

¢ That the State had never relinquithed its claim to this
debt, but, on the contrary, had aflerted it by divers ats of the
Legiflative, Executive, and Judicial, departments; and, particu-
larly; by direéting the Attorney General to apply for a rule, o,
be admitted to affert the claim, in all-fuits brought in any court,
for debts within -the defcriptions of the confifcation law above
cited.

¢ That the Attorney General applied to the Circuit court
for the admiffion of the State, as a party, to defend its claim in
the faid fuit of Brailsford and others verfus Spalding, then de-
pending there, which application was rejected 5 and that in that
fuit, as well as divérs other {uits, recoveries were had againit
citizens of the ftate by Britifh merchants, for debts within the
“defcriptions of the confifcation law, upon the fole principle of
debtor and creditor, and without any reference to the right and
claim of the ftate.”

The bill proceeds to charge a confederacy between the par-
ties to-the fuit in the circuit court to defraud the State; and
that in purfuance ‘thereof the plaintiffs had iffued execution a-
gainft the defendant, and the defendant had confedetated with
them not to take out a writ of error j fo that the defendant’s
property will be levied on, and difpofed of, and the State will
be defrauded of its juft claim thereon.

The bill then fuggefts the general foundation for the ‘jurif-
dition on the equity fide of the court ;—puts the proper inter-

! ’ rogatories 3
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rogatories ;—and concludes with praying ¢ that any levy, or far- 3792.
ther levies, under the faid execution, and any fales in purfuance L~
of a levy, and any monies already raifed, or that may be raifed
thereon, may be ftayed in the hands of the marfhall of the faid
Circuit court, by an injunction from-this honorable court. And
that the faid marfhall be direted to pay fuch fum, or fums,
raifed as aforefaid, to the treafurer of the faid State of Georgia,
to and for the ufeof the fame, and that the {aid James Spalding be
decrecd to pay to the faid treafurer the'balance which may be due
oit the bond aforefaid for the ufe aforefaid. And that the faid
State may be farther or otherwife relieved, in all and fingular the
premifes, as the nature and circumftances of the cafe” fhall re- .
quire, and as to the! couyt fhall feem meet.” .

‘With the bill, there was filed an affidavit, made by Mr. Fobn
Hereat (the agent for Georgia) affirming ¢ that the allegations
therein contained are true;” and Dellas, for the State, moved
that an injun&ion might iffue, to the Circuit court, to ftay fur-
ther procesdings, and alfo to the marfhall of the Georgia dif-
tricl, to ftay the money in his hands, if he {Hould have levied,
or fhall levy, the fame, on any execution iffued in the caufe of
Brailsford ¢t al. werfus Spalding.

The motion was oppofed by Randolph, for the defendants;
and after argument, the Judges delivered their opinions feriasin,
on the 11th of Augnft, 1792.

Jonnson, Fuftice. In order to fupport a motion for an in-
junétion, the bill thould {et forth a cafe of probable right, and
a probabledanger that the right would be defeated, without this
fpecial interpofition of the court. It does not appear to me, that
the prefent bill fufficiently claims fuch an interpofition. If the
State hag a right to the debt in queftion, it may be enforced at
common law, netwithftanding the judgment of the Circuit
court 3 and there is.no fuggeftion in the bill, though it'has been
f{uggefted at the bar, that the State is likely to lofe her right by
the infolvency either of Spalding, the original debtor, or of
Brailsford, who will become her debtor for the amount, if he
receives it, when-in law he ought not to receive, or retain, it.

Nor does the bill ftate any particular confederacy, or {raud.
‘The refufal to admit the Attorney General asa party on the re-
cord, was the a&t of a competent court; and it is not fulficient
barely to alledge, that the dcfendant has not chofen to fuc outa
writ of error.

The cafe might, pethaps, be made better; but as I can only
know, at prefent, the facts which the bill alledges, and which
the affidavit fupports, it is my opinion, that there is not a proper
foundation for 1fluing an injunition. .

IREDELL, Fuffice. I fat in the Circuit court, when the judg-
ment was rendered in the cafe of Bratsford and others verfus

' Spalding ;

7
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1792. Spalding; but I {hall give my opinion, on the prefent motion, des
Xy~ tached from every previous confideration “of the merits of
the caufe. - -

The debtclaimed by the plaintiffs below, was, likewife, claim-
ed by the Staté-of Gewrgid. The State applied to be admitted
to affert her claim, but the application was rejeGted ; nor has
aniy writ of ervor been inftituted upon the fudgment. Thefe
fadls, however, are only mentioned to introduce this rémark,
that the Circuit court could not, with propriety, fuftain' the
application of Gergia; becaufe, whenever a State is 4 party,
the ‘Supreme court has exclufive jurifdiGtion of the fuit; and
her right cannot be effeCtually fupported, by a voluatary appear-
ance, before any other tribunal of the Unions’ Not being a
party, nor capable of reforting as a party, to the Circuit court,
1t is very much to be queftioned whether the State could bring'a
writ of error on the judgment there, even if her claim appeared
on the record.:

Every principle of law, juftice, and honor, however, feem to
Tequire, that the claim of the State of Georgia fhould not be, in-
directly, decided, or defeated, byajudgment pronounced between

" parties, over whom fhe had no controul, and upon a trial, in
which the was not allowed to be heard. If, indeed, the court-
could not devife a mode, for admitting a fair inveftigation and
determination upoh that cldim, it would be-ulelefs to grant an
injunétion : But I think a mode may eafily be prefcribed, in
ftri€t conformity with the'practice’and principles of equity.

It was in the power of the-defendant in the Circuit court, to
have filed a bill of interpleadery in order, for his own fafety, to
fettle .the rights of the contending parties; but neither in that
form, nor by inftituting a fuit herlelf, could Georgia have deri-
ved the benefit of fupporting her elaim in her own way, before
any other than the Supreme court. In this court, therefore, we
ought now to place the State upon the fame footing, as if a bilk
of nterpleader had been regularly filed here 5 which can be done
by fuftaining the prefent fiit ; and when the parties are all before
us, we may diret a proper iffue to be formed, and tried at.the
bar. Thus, juftice will be done to Gesrgia, and anirreparable
injury may be prevented ; while the adverfe party, even if he ul-
timately fucceeds, can only camplain of a fhort delay.

With this view, I think, that an injun&ion fhould be award-
ed to ftay the money in the hands of the marfhall, til} this court
thall make a further order on the fubjedt. -

< BLair, Fuftice. The: State of Georgia feems-to have done
all that the could to obtain 2 hearing. ", An dpplication was made
to' the Circuit coutt, in thé nature.of a claim to interplead ; but
being refufed, her alternative, under all.the circumftances of the
cafe, is:an appesl to the equitable jurifdi@ion of the*Supreme:
) coust.
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court. It is true, perhaps, as the counfel has fuggefted, that

the defendant below pleaded the ¢onfifcation act of Gesrgizin’

bar to the ation; but it is a {ufficient anf{wer to this argument,
that the State was not a party ; and no right can be defeated, in
faw, unlefs the party claiming it, has himfelf an opportunity to
fupport it. T

‘If the State of Georgiz was entitled to the bond, the is equally
entitled - to the money levied by the marfhall in {atisfattion of
the bond, orrather of the judgment rendered upon it: Andas
the execution direéts the marfhall to pay the amount to the plain-
tiffs below, I can perceive no other mode of preventing a compli-
arice, while we enquire into the right of receiving the ‘money,
than that of iffning an injuntion to ftay it in the hands of
the officer. - .

It appears to me to be too early, likewife, tg pronounce anop:-
nion upon the titles in collifion; fince it is enough, on a motion
of this kind, to thew a colorable title. The State of Georgia has
fet up her confifcation a&, which cestainly is a fair foundation
for future judicial inveftigation ; and that an injury may not

be done, which it may be out of our power to vepair,

the injunétion ought, I think, to iffue, till we are enabled,

by a, full énquiry, to decide upon the whole merits of -

the cafe. .

WirsoN, Fuffice. 1 confefs, that T have not been able to
form an opinion which is perfeétly fatisfattory to my own mind,
upon the points that have been difcuffed. If Georgia has 2
right to the bond, it is firiftly a legal right; but to enforce 2

“ftrictly legal right, the prefent feems, at the firft blufh, to %é an
“awkward and irregular proceeding. Again: Georgiz had nota
right, or fhe had a right, to be admitted to a hearing in the
Circuit court: but, in the former cafe, it would be rio ground
of complaint, that her application was rejefted; for, fhe is bound
by the law; and in the other cafe, fhe would be entitled to bring
the fubje& before us, as a court of law ; fince the was refufed
the exercife of a legal right.
It is true, that, under the Federal Conftitution, an inferior

tribunal cannot compel a State to appear as a party; but it isa-

very different propofition to fay, that a State cannot, by her own

confent, appear-in any other court, than the Supreme court. -

The general rule applies among all fovereigns, ‘who, a$ equals,
are not amenable to courts of each other 5 and yet I remember
an adtion was inftituted and fuftained, fome years ago, in the
name of Louis XVI. king of France, againft Mr. Robert Morsis,
in the Supreme court of Pennfylvania. )
Upder thefe impreflions, I am difpofed to think, that the
State of Georgia ought rather to have fued out a writ of error,
zhan to have afked for an injungtion ; But &ill, in the exifting
' circumftances

£792.
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circumftances of the cafe, I have no objeflion to retain the mo-
ney within the power of the qourt, ’till we can better fatisfy
ourfelves both as to the remedy and the right.

Cusuing, Fuffice. The Judicial a& exprefsly declares, that
¢ fuits in equity fhall not be {uftained, in either of the courts
of the United States, in any cafe where plain, adequate, and_
complete remedy may be had at law.” Now, if Gergia has
any right to the debt in queftion, it is a right at law, for which,
of courfe, the law will furnith a plain, adequate, and complete
remedy. Fhe decifion of the Circuit ¢ourt, in a cafe to which

Grorgia®was neither party nor pri s did not, and could not, -
g ‘ party prvy

take away either the right or the reémedy of the State. Nor
can Spalding, the defendant below, be fnade liable twice, for
the fame debt, without his wilful Jaches. For, if isin his power
to bring a writ of error ; and then the whole merits of the claim
of Gesrgia appearing on the record, we muft decide it 23 a quei-
tion of 13w, either by affirmiig or reverfing the judgment, fo as
to bind us in any fuit, which Georgis might inftitute for the
fame caule. . a )

Befides, the State of Georgia (notwithftanding the judgment
of the Circuit court) may bring an a&ion of indebitatus-affumpfie

- againt Brailsford (who is a'man of fortune), after they have

reccived the money, upon the principle of Mofes verfus I Far-
dand, and with ftronger reafon; as in that cafe the par-
ties, in ‘both courts, were the fame; but, in the cafe propofed,
they would be different, and one of them has never been
heard. In fome form, therefore, Georgia mdy obtain compleat
redrefs at law, , )

I do not, upon the whole, confider the refufil of Spalding to
bring a writ of error {which he is not compellgble to bring) nor
any other fuggeftion in the bill, as 2 fufficient foundation
for exercifing the equitable jurifdiCtion of the court; and,
confequently, I think that an injunéion ought net to be
awarded. ; ‘

Jax, Chief Fuffice.. My firkt ideas were unfavorable to the
motion 3 but many reafons have been urged, which operate fora
cibly to produce a change of opinion. )

The great queftion turns on the property of a -certain
bond j—whether it belongs to Brailsford,” or to Georgia ?
It is put in fuit by Braisford; but if Georgia, by virtue
of the confifcation aé, is-really -entitled to the debt, fhe
is entitled to-the money, though the evidence of the debt’
happened to be in the poficflion of Brailsfsid, and though
Brailsford has, by that means, obtained a’ judgment for. the
amount.

Then "the only péint to be confidered is—whether, under
thefe circumftances, it is not gquitable to ftay the mongy in the

' . . ‘ hands



SupreME CourT of the United Siates. 409

hands of the marfhail, *till the right to it is fajfly decided ; and
fo avoid the tifque of putting the true owner to a fuit, for the
purpofe of recovering it back ?

For my part, I think that the money fhould remain in
the cuftodyaof the law, till the law has adjudged to whom
it belongs; and, therefore, I am. coptent, that the injunétion
iffue, :
An Injunttion granted.*

HAYBURN'S CASE

HIS was a motion fot a #mandamus to be direQed to the

* Gireuit, Court for the diftri& of Pennfylvinia, command-
ing the faid court to proceed in a certain petition of #m. iag-
Jurn, who had applied to be put-on the penfion lift of the United
States, 8s an invalid penfioner.,

The principal cafe arofe upon the ack of Congrefs pafled the
28d of March, 1792,

The Attorney General (Randslph) who made the motion
for the mandamus, having premifed ‘that ic was done & ofi-
cio, without an application from any particular perfon, but
with a view to procure the execution of an a& of Congzefs,
particularly interefting to a meritorious and unfortunate clafs
of citizens, THE CourT declared that they entertained great
doubt upon his right, under fuch circumftances, and in a
cafe of this kind, to proceed ex officio ; and direCted him
to ftate the principles on which he attempted. to fupport
the right. The Attorney General, accordingly, -entered into
an; claborate defcription of the powers -and duties of his
office :— '

But e Court being divided in opinion on that queftion,
the motion, made ex gfficiv, was not allowed. )

The Attorney General then changed the ground of his inter-
pofition, declaring it to beat the inftance, and on behalf of Hay-
Jurn, a party interefted; and he entered into the merits of the
cafe, upon the a& of Congrefs, and the refufal.of the Judges to
xarry itinto effe&t, B

Tue CourT obferved, that they would hold the motion
under advifement, until the next term; but no decifion

was ever pronounced, as the Legiflature, at an an intermedi-

ate

* Seethe fame cafe, post. & 3 ool pu v.as well on amotion to diflalve
¢he Injuniiion, as on 4 trial of the merits, upon a feigned 1ffue,

TEf
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